IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA,

Pl aintiff,

Cvil Action No.:
V.

LYKES BROS. STEAMSH P CO., | NC.

Def endant .
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COMPETI T1 VE | MPACT STATEMENT

Pursuant to Section 2(b) of the Antitrust Procedures and
Penalties Act, 15 U S.C. 8 16(b)-(h), the United States submts
this Conpetitive Inpact Statenent relating to the proposed Fi nal
Judgnent submtted for entry against and with the consent of
def endant Lykes Bros. Steanship Co., Inc. ("Lykes") in this civil
pr oceedi ng.

l.
NATURE AND PURPOSE OF THE PROCEEDI NG

On Septenber 26, 1995, the United States filed a civil
antitrust Conplaint alleging that Lykes Bros. Steanship Co., Inc.
("Lykes") entered into an agreenent with a shippers' association
t hat unreasonably restrains conpetition by restraining
di scounting of rates for ocean transportation services in

violation of Section 1 of the Sherman Act, 15 U S.C. § 1

On the sane date, the United States and Lykes filed a

Stipul ation by which they consented to the entry of a proposed



Fi nal Judgnent designed to undo the chal |l enged agreenent and
prevent any recurrence of such agreenents in the future.

Entry of the proposed Final Judgnment will termnate this
action, except that the Court will retain jurisdiction over the
matter for any further proceedings that nay be required to
interpret, enforce or nodify the Judgnent or to punish violations
of any of its provisions.

1.
PRACTI CES G VING RISE TO THE ALLEGED VI OLATI ON

Def endant Lykes is a Louisiana corporation with its
princi pal place of business in Tanpa, Florida. Lykes is an ocean
common carrier that provides ocean transportation services for
cargo worl dw de, including services in the North Atlantic trade
between the United States and Northern Europe. |In 1994, Lykes
vessel operating revenues total ed approximately $625 mllion.

Prices in the ocean shipping industry are not set in a
vigorously conpetitive market. The ocean shipping industry is
conprised of both conference and i ndependent ocean common
carriers. A conference is a |legal cartel of ocean conmmon
carriers; its nmenbers receive immunity fromthe antitrust |aws
(46 U.S.C. App. 8§ 1701, et seq., "1984 Shipping Act") to agree on
prices and engage in other otherwi se illegal concerted activity.
There are over 15 carriers that serve the North Atlantic trade
between the United States and Europe, but the najority of these
are nmenbers of the Trans-Atlantic Conference Agreenent (“TACA”).

TACA is a conference that has received antitrust inmunity to



jointly fix prices and limt capacity in the North Atlantic
trade. Their prices are set forth in tariffs filed with the
Federal Maritinme Comm ssion ("FMC') and are available to al
custoners (who are called "shippers"). Defendant Lykes is not a
menber of TACA. It operates as an independent carrier in the
North Atlantic, offering transportation services to all shippers
at tariff prices that it sets independently. |In trades with a
significant conference, such as the North Atlantic trade,
i ndependents as well as the conference possess sone degree of
mar ket power over freight rates because there are relatively few
separate sellers.

Under the 1984 Shi pping Act, independent carriers or
conferences may enter into service contracts with shippers or
shi ppers' associations. A shippers’ association is a group of
shi ppers that consolidates or distributes freight for its nenbers
on a nonprofit basis in order to secure volune discounts. In a
service contract, a shipper or shippers' association commts to
provide a certain mninumquantity of cargo over a fixed period,
and the ocean carrier or conference conmts to a certain price
schedul e based on that volunme. Service contract prices are
typically lower than the tariff prices."*

Uni ver sal Shi ppers Association ("Universal") is a shippers

Independent carriers and conferences may also enter into service contracts
with non-vessel operating common carriers ("NVOCCs"). An NVOCC offers
transportation services to shippers but does not operate the vessels. NVOCCs
typically consolidate the freight of small shippers and then arrange for carriage of
the consolidated freight.



associ ati on conposed of nenber shippers' associations and | arge
i ndependent distillers that ship their own products. Universal
accounts for about half of the wine and spirits carried across
the North Atlantic. Universal entered into a service contract
with Lykes on or about Cctober 26, 1993 (effective through
Decenber 31, 1995), for the ocean transportation of w ne and
spirits from Northern Europe to the United States. The
Lykes/ Uni versal contract contained the followi ng "automatic rate
differential clause":
Carrier guarantees that rates and charges in this
Contract shall at all tinmes be at |east 5% | ower
than any other tariff, Time Volume or other
service contract rates for simlar comodities at
a |l esser volune and essentially simlar
transportation service. As necessary, Carrier
shal |l reduce rates/charges in this Contract as
necessary to honor this guarantee, pronptly
inform ng the Association and the FMC
This cl ause requires Lykes to charge conpeting shippers or
shi ppers' associ ations that purchase | esser volunes than
Universal a rate that is at |east 5% hi gher than Universal's.
O her shi ppers and shi ppers' associ ations conpete with
Universal and its nenbers for inporting wines and spirits into
the United States. Universal's conpetitors seek to mnim ze

their costs by, inter alia, obtaining the | owest possible rates

for the ocean transportation of wne and spirits. But the
automatic rate differential clause limts Lykes' incentive to
offer to Universal's conpetitors transportation rates as
favorabl e as Lykes could otherwi se offer. To conply with the

cl ause, Lykes nust either offer these shippers prices that are at



| east 5% hi gher than the prices in Universal's service contract,
or it nust lower Universal's price for all of Universal's service
contract shipnments in order to maintain the 5%differential. The
latter is not an attractive alternative for Lykes, given
Universal’s volune. And in either case, Universal's conpetitors
pay prices 5% hi gher than Universal — regardl ess of Lykes' cost
of providing themw th transportati on — which adversely affects
their ability to conpete with Universal

Where there are few separate sellers, as is the case here,
an automatic rate differential clause in effect places a tax on
the buyer’s conpetitors. There is a danger that this tax wll
protect the buyer from conpetition fromfirns whose costs may
otherwi se be lower than its own, thus erecting barriers to
conpetition. It is the raising of these barriers to conpetition
wi th Universal, which already has a substantial market presence,
that constitutes the unreasonable restraint of trade in this
case.

L1l
EXPLANATI ON OF THE PROPOSED FI NAL JUDGVENT

The Plaintiff and Lykes have stipulated that the Court may
enter the proposed Final Judgnent after conpliance with the
Antitrust Procedures and Penalties Act, 15 U S.C. §8 16(b)-(h).
The proposed Fi nal Judgnent provides that its entry does not
constitute any evidence agai nst or adm ssion of any party
concerning any issue of fact or |aw.

Under the provisions of Section 2(e) of the Antitrust



Procedures and Penalties Act 15 U.S.C. § 16(e), the proposed

Fi nal Judgnment may not be entered unless the Court finds that
entry is in the public interest. Section |IX(C) of the proposed
Fi nal Judgnment sets forth such a finding.

The proposed Final Judgnent is designed to elimnate the
automatic differential clause fromdefendant's individual
contracts for the provision of ocean liner transportation
services with shippers or shippers' associations. Under Section
|V of the proposed Final Judgnent, Lykes is restrained and
enj oi ned from mai ntai ni ng, adopting, agreeing to, abiding by, or
enforcing an automatic rate differential clause in any contract
when acting in its capacity as an independent carrier. Section
| X of the proposed Final Judgnent provides for an initial term of
five years, which the United States in its sole discretion may
extend up to five additional years. Section V(A nullifies any
automatic rate differential clauses currently in effect in any of
Lykes' contracts as an independent ocean carrier.

The proposed Fi nal Judgnment does not affect any contracts of
any conference in which Lykes is nenber, and it does not limt
Lykes' ability to participate in any conference contracts that
contain such a clause. Section V(B)(1-2).

Section VI of the proposed Final Judgenent requires Lykes to
send a copy of the Final Judgnent to each shi pper whose contract
w th Lykes, as an independent carrier, contains an automatic rate
differential clause, and to send a copy of the Final Judgnment to

any ot her shipper or shippers' association that requests an



automatic rate differential clause. Section VI also obligates
Lykes to maintain an antitrust conpliance programthat neets the
obligations specified in Section VI(C. The Final Judgnent also
contains provisions, in Section VII, obligating Lykes to certify
its conpliance wth specified obligations of Sections V and VI of
the Final Judgnment. |In addition, Section VIII of the Final
Judgnent sets forth a series of neasures by which the plaintiff
may have access to information needed to determ ne or secure
Lykes’ conpliance with the Final Judgnent.

The relief in the proposed Final Judgnment renoves the

contractual clause that requires Lykes to place in essence a 5%

tax" on the shipping costs of Universal's conpetitors. It
restores to Universal’s conpetitors the ability to conpete for
t he | owest shipping prices.

| V.

ALTERNATI VE TO THE PROPOSED FI NAL JUDGVENT

The alternative to the proposed Final Judgnent would be a
full trial on the nerits of the case. 1In the view of the
Departnent of Justice, such a trial would invol ve substanti al
costs to both the United States and Lykes and is not warranted
because the proposed Final Judgnent provides relief that wll
fully renedy the violations of the Sherman Act alleged in the
United States' Conplaint.

V.
REMEDI ES AVAI LABLE TO PRI VATE LI TI GANTS

Section 4 of the dayton Act, 15 U.S.C. 8§ 15, provides that



any person who has been injured as a result of conduct prohibited
by the antitrust laws may bring suit in federal court to recover
three tines the damage suffered, as well as costs and reasonabl e
attorney's fees. Entry of the proposed Final Judgnent wll
neither inpair nor assist in the bringing of such actions. Under
the provisions of Section 5(a) of the dayton Act, 15 U. S.C. §

16(a), the proposed Final Judgnent has no prinma facie effect in

any subsequent action that may be brought agai nst the defendant
inthis matter.
Vi .

PROCEDURES AVAI LABLE FOR
MODI FI CATI ON OF THE PROPOSED FI NAL JUDGVENT

As provided by the Antitrust Procedures and Penalties Act,
any person believing that the proposed Judgnent should be
nodi fied may submit witten comments to Roger W Fones, Chief;
Transportation, Energy, and Agriculture Section; Departnment of
Justice; Antitrust D vision; Judiciary Center Building, Room
9104; 555 Fourth Street, N.W,; Washington, D.C. 20001, within
t he 60-day period provided by the Act. Coments received, and
the Governnent's responses to them wll be filed with the Court

and published in the Federal Reqgister. Al comments will be

gi ven due consideration by the Departnent of Justice, which
remai ns free, pursuant to Paragraph 2 of the Stipulation, to
withdraw its consent to the proposed Final Judgnent at any tinme
before its entry if the Departnent should determ ne that sone

nodi fication of the Judgnent is warranted in the public interest.



The proposed Judgnent itself provides that the Court will retain
jurisdiction over this action, and that the parties may apply to
the Court for such orders as may be necessary or appropriate for

the nodification, interpretation, or enforcenent of the Judgnent.

VI,
DETERM NATI VE DOCUNMENTS

No materials and docunents of the type described in Section
2(b) of the Antitrust Procedures and Penalties Act, 15 U.S.C. 8§
16(b), were considered in fornulating the proposed Judgnent,
consequently, none are filed herewth.
Dat ed: [ Septenber 26, 1995]
Respectful ly subm tted,

M chel e B. Fel asco

Attorney ,Antitrust Div.

U. S Departnent of Justice

555 Fourth Street, N. w.

Room 9413

Washi ngton, D. C. 20001
(202) 307-0813



